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Laken, ſecond Daughter to the, deceaſed Jang 
Worms rene in Jamaica. fl 28k 


| 1 
8 
0 511. Fe) 1 521 20 {i e "i ITL } (i bis 2 $ FT: 1220 | 4 


tw + 


1 wit Bill ey Advocation which is 66 as w to be anſwered, - 
e of an Interlocutor of "th the Commiſſaries of BE 
. _ Edinburgh, of Date the 16th March 1736; whereby, 
upon abril ing the mutual Proofs inthe Gor 9 55 Pro- 
"ceſles of D<clarator of Marriage and Freedom: hc had been 
_ iotented/and purſued; before them at the Inſtance of the above- 
kr Fob they have found and declare them to be Huſ- 
and and Wife. 7 TY 5 

Hy this Sentence the Reon bach zcqpitted 65 thoſe Slan- 

W and Calumnies with wl bich he had been ſõ unjuſtly loaded, 
and which, for ſome little 15 e, 16 gained but 15 much Cre- 
dit amongſt thoſe who were ers to the Caſe; and to the 
Characters of the Parties: And a Noth and Evidence wilt ever 
be the Meaſure of your Lordihips Judgment, the Reſpondent | 
| refts. ſecure, that, in the Review, of this Caſe, ' your Lordſhips 3 
3 will have no manner of Difficulty i ip, aiming, this Senterice 'of 

the Com. iſfaries, -, 15 tad 

Along with thele Anſwers, io will be preſented to J3ur 
Lehe printed Copy of the Proof, as alſo, the printed In- 

. — formation. 
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| formation/which was: exhibited to the Cotmiſſaties on the Pare 

of the Reſpondent, and to which he will beg Liberty to fefer, 
in ſo far as theſe Anſwers may be deficient upon any of the 
Points which will be the Subject of your Lordſhips Conſideration. 
And, in the firſi wo; In order to remove any undue Im- 
preflions which Fallchood and Calumny may have occaſioned, 
the Reſpondent propoſes to lay before your Lordſhips a genuine 
Account of this whole Affair, from firſt to laſt. 24h, To ſtate 
Facts truly and fairly, without the leaſt Diſguiſe, and in the Or- 
der of Time in which they occurred; and in ſtating theſe, he 
will pply- the Evidence, as it ſtands in Proof, to the ſevetal 

Particu 


lars, 2h He will pe the Sollclency and Seck 
bility of the oppoſite Proof attempted by the Complainer. And, 
in the /aſt place, He will conſider the Relevancy of the ſeveral 
Defences which have been pleaded for the Complainer, and 
Which are again reſumed in this Bill of Advocation. | 
And as, in the Entry, it muſt occur to your Lordſhips, that if | 
the Reſpondent is truly guilty of the feveral Particulars' with | 
Which he is charged, he merits the higheſt Puniſhment that the | 
Law can inflift; ſo, on the other hand, it muſt be admitted, 
that if theſe are ſo many groſs Calumnies hatched and contrived 11 
without the leaſt Foundation in Truth, as in the Sequel he hopes 
to make appear, the Complainer, or thoſe who act for her, can- 
not eſcape the juſt Cenſure of the Law. , 


PIX; | ; * 9 v * - - : 


young Lady whom he now claims to be his lawful Wife, as 
fairly to acquit her of this Injury. He knows her to be under the 
Authority of her Mother, a Lady of ſuch ſtrong Paſſions as 
does but too well account for the Influence ſhe has had upon 
her Daughter, to be thus made a Tool of in ſo delicate an Af- 
fair, as to diſclaim ber Huſband, in order to gratify 'a' moſt 
groundleſs Reſentment conceived by her Mother upon the flight- 
eſt and moſt trivial Occaſion. And this Conſideration, joined 
wih the Complainer's tender Years, gives reaſonable Ground to 
hope, that when the Complainer ſhall be freed from this Thral- 
. | dom, 


1 
The Reſpondent muſt at the ſame time do that Juſtice to the £ 
t 
ſi 
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dom: and the Marriage eſtabliſhed by Judgment 61 your Lord- 
ſhips, affirming the Sentence of the Commiſſaries, yl Complain- 
er may yet return to à Senſe of her Duty, and this Marriage 
prove as comfortable a Settlement to both Parties, as if nothing 
of this kind had ever,intervened. | 

The Eſtate of Kinnaird, which belongs i in Property to-the 
Reſp ndent's Father, is of yearly Rent about 5000 Merks. The 
Ref ondent being his Father's only Child, is the preſumptive Heir 
in that Eſtate; and having applied himſelf to the Study of Phy- 
ſic, was intending to go abroad to finiſh his Education when 
this Marriage came in hands, 

A Part of the Lands of Lathriſk, Gtuated i in the Neighbourhood 
of the Eſtate of Kinnaird, was purchaſed by the Complainer's 

Mother : And-the Succeſſion to this ſmall Eſtate, which does 


not exceed L. 100 Sterling of yearly Rent, burdened with a 
' Liferent-annuity of L. 50 Sterling to the Mother of this Com- 
plainer, devolves upon her and her Siſter, as Heirs-portioners to 
their Father. What Pretenſions this can afford the Complainer 


to the Character of a Fortune, or what Temptation it ſhould have 
ptoved io the Reſpondent, young and unexperienced as he was, 


| to have attempted a forcible Marriage, is humbly ſubmitted. 


The Complainer's elder Siſter is, to the Obſervation of every 


Mortal that has ever ſcen her, in ſuch a State and Condition, in 


point of Judgment and Underſtanding, as to be but a few De- 


- grees removed from an Idiot: And therefore, as this provident 


ady their Mother could have no reaſonable Profpet of ſettling 


her 96:1 Daughter in Marriage, ſhe ſeems to have reſolved to 

ſecure a ſuitable Match for the To 

ter, how ſoon ſhe ſhould be paſt che Age of Pupillarity. And 
though this may appear io have been rather premature for a young 
Lady of ſuch tender Years, it is in ſome meaſure accounted for 


mplainer, her younger Daugh- 


from her uncommon Maturity and Briſknef, as will be evident 


10 your Lordſhips from the Particulars of the Proof hereafer to 
be ſtated. 


And as, in thi View, it ſcems to have occurred to the con- 
n / phainer's 


Arr. I. 


counts, be a ſuitable Match for this young Lady, every Art or 
Stratagem that the Knowledge of an experienced Matron could 
ſuggeſt to kindle and promote a mutual Affection between them, 

was put in Practice. N r th BR 
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plainer's Mother, that the Reſpondent would, upon many Ac- 


. | Theſe Obſervations being premiſed, and Which will be more 


fully illuſtrated in the Sequel, the Reſpondent will now proceed 
to ſtate the Facts in the Order of Time in which they happened, 


and to claſs the Proof as applicable to theſe. And the general 


Points thereby propoſed to be eſtabliſhed will be theſe following. 
1/2, That the Courtſhip previous to the Marriage was countenan- 
ced and encouraged by the Complainer's Mother. 24h, That 
the Marriage elf 


was celebrated with her Knowledge, Appro- 


| bation, and Conſent. And, in the 4% place, That all the Diſ- 
turbance which has ſince occurred, did proceed from a moſt un- 


reaſonable Prejudice taken up by the Mother of this Complainer 


upon a moſt trivial Occaſion, but which the has ſince followed 
out with implacable Malice and Revenge, chufing to ſacrifice her 
Daughter's Happineſs, rather than not to gratify her own Re- 
OOO BY OA ß ̃ĩͤ a6 ea 

And, inthe.r/? place, It is proved by a Cloud of Witneſſes, 


which therefore will not be controverted, that, from the Begin- 
ning of September 1754 to the Middle of December thereafter, 


there was a continued Intercourſe-of Viſits between the two Fa- 


milies; that upon thoſe Occaſions they ſtaid ar one another's 
_ Houſes in Family for ſeveral Days at a Time; that the Reſpon- 


dent was frequently preſſed and importuned by. the Complainer's 


Mother to remain over Night at the Houſe of Lathriſt, when 
he was propoſing to go home: And more particularly, that, up- 
on the laſt of thoſe. Viſits, immediately before the two Families 


ſet out for Edinburgh in Company together, as hereafter to be 


mentioned, the Complainer, her Mother and Siſter, paid a Viſit 


for the Space of ten Days at the Houſe of Kinnaird, the Reſpon- 


dent's Father being all that Time in Edinburgh. * 


- This is proved by Miſs Anne Cameron, . b. at B; Miſs Jenn 


Co ſuan, 


1 pn "5s *Y 


the 


Grant, þ. 33. at C. 
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F, G; and ſeveral other s. 


Coſnan, p. 12. at D, E, F; Mrs Cameron of X innaird, p. 16. at 


* o — 
* 


Proof of 
Art. I. 


6 - „ 1 | | 
This Intercourſe of Viſits, and the Liberty which, upon thoſe Ax r. Il. 


being frequently by themſelves, both within Doors and without, 
| Nesse and Familiarities in which they were indulgedꝭ na- 
turally kindled in their young Breaſts a mutual Deſire and Aﬀec- 
tion for each other. They always ſat next one another at Ta- 


ble; they were conſtant Partners in their Parties at Cards, or 
joint Stocks. Upon other Occaſions, they ſat with their Hands 
elaſped in one another; and ſometimes the Complainer fat upon 
the Reſpondent's Knee, with her Arms about his Neck. And 


as theſe little Douceurs paſſed under the Eye of the whole Com- 


pany, and even of the Servants of the Family, their mutual At- 
tachment to each other did not eſcape Obſervation. What fur- 
ther Deuccurs paſſed between them when by themſelves, does 


not admit of Proof, but may eaſily be ſuppoſed. And theſe 


Facts are proved by Miſs Anne Cameron, p. 6. at C, D; Miſs 


Jean Coſnan, p. 12. at G, and p. 13, at A, B; Mrs Cameron of 
Kinnaird, p. 17. at A, B; Robert Scot, p. 25. at B; Miſs Jeanie 


o 


Occaſions, was granted to the Complainer and Reſpondent, of 


That the Complainer's Mother was an Eye-witneſs to, and Axr. III. 


countenanced theſe Familiarities and Douceurs, the Tendency 


. of which, it cannot be ſuppoſed ſhe was ignorant of, is proved 


by Miſs Jean Cofnan, p. 13. at B; Mrs Cameron of Kinnaird, p. Proof of 
17. at A, B, C, D; Robert Scot, P. 25. at C; Miſs Jeanie Art. III. 


Grant, p. 33. at D. 


The Reſpondent made Propoſals of M rriage to the young ART. IV. 


Lady herſelf; which ſhe readily agreed to, providing her Mother 
was ſatisfied ; and, by her Confent, diſcloſed his Mind to the old 


Lady herſelf; who, without the leaſt Heſitation, accepted theres 


of, expreſſed the good Opinion ſhe had 'conceived of the Re- 


ſpondent, and the high Satisfaction it would give her to have her 
Daughter ſo comfortably ſettled in her own Neighbourhood. 


The only Objection the pretended to make, was to the im- 


B mediate 


judge her Health, in caſe ſhe ſhould prove with Child, in re 


. 


Proof of 
Art. IV. 
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mediate Conſummation thereof; which, ſhe was pleaſed to ſay, 
would hurt her Daughter's Growth, and might otherwiſe Prot 

| pect 
of her tender Years ; and therefore ſhe inſiſted upon it as a preli- 
minary Article. To which the Reſpondent conſented, that as the 
Reſpondent was then propoſing to go abroad, to finiſh his Edu- 


cation, the Conſummation of the Marriage ſhould be delayed 


till the Reſpondent ſhould return from foreign Parts; but that, 
in the mean time, the Marriage it{clf ſhould be celebrated when 
the two Families ſhould meet in R ; and the Reſpondent 
undertook. to procure his Father's Conſent. The firſt Part of 
this Article, viz. the young Lady's own Conſent, will eaſily be pre- 
ſumed from what followed ; and the ſecond Part of this Article, viz. 
the old Lady's Conſent to, and Satisfaction in this propoſed Mar- 
riage, is diſtinctly proved by the Oaths of her Siſter and Brother- in- 
law, to whom ſhe communicated the ſame before ſhe left the Coun- 
try, Robert Thomſon, Town-clerk of Dy/art, p. 22. and Eliſabeth 
Durward his Spouſe, p. 24. who concur in depoſing, Thai the 
Complainer's Mother came to their Houſe at Dyſart, and com- 
municated to them ſeverally the intended Marriage between the 
Complainer and Reſpondent ; which, ſhe ſaid, was to be kept'a 


Secret. And upon their objecting, that the Complainer was too 


young, the Complainer's Mother replied, that the Reſpondent 
was to go abroad immediately after the Marriage; and that there 
was to be no Conſummation or Cohabitation between them, - till 
he returned: That, in order to gain their Approbation, ſhe re- 


preſented the Reſpondent's Father's Eſtate to be worth L. 500 a- | 


year, beſides L. 3000 of an independent Fortune, which the Re- 


ſpondent himſelf had: And further ſaid, that ſhe had wrote to 


Mr Grant of London, (now Sir Alexander Grant), one of the 
Complainer's Tutors, and expected Letters from him to meet her 
at Edinburgh; which would put an end to the Affair. And as 
theſe two Witneſſes cannot be ſuſpected of any undue Bias to the 
Reſpondent, their 'Teſtimonies afford irrefragable Evidence, that 
this Marriage was countenanced, encouraged, and conſented to 


by the Complainer's Mother, under the above Precaution, that it 


ſhould 
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ſhould not be conſummated till the Reſpondent returned from fo- 
reign Parts. öD[.9ͤB b n 4 Io 1 1 
| Matters being thus prepared; and as the two Families were pro- Azr. v. 
poſing to leave the Country much about the ſame time, in their : 
Way to Edinburgh, where the Marriage was to be celebrated, the 
Complainer's Mother ſignified a ſtrong Deſire, that they ſhould 
all come up in company together, and preſſed Mrs Cameron of 
Kinnaird to poſtpone the Time of her Departure for a few Days, 
when they would all come in company together: And upon 
Mrs Cameron's remonſtrating the Inconveniencies it would occa- 
ſion to her, to put off the Day of her Journey, which was alrea- 
dy fixed, the Complainer's Mother readily undertook fo to order 
her own Affairs, as to be in readineſs to ſet out upon the ſame *- 
Day, providing Mrs Cameron of Kinnaird, and her Family, would 
take a Night's Quarters at Lathriſe, upon the Sunday's Evening, 
when ſhe would be in readineſs to ſet out in Company upon the 
Monday's Morning. 4+ Haths 0 5 544 
Theſe Facts are proved by the concurring Teſtimonies of Miſs Proof of 
Anne Cameron, p. 6. at G, and p. 7. at A, B, C, D; Miſs Jen ** V. 


. Conan, p. 13. at E, F, G, and p. 14. at D; Mrs Cameron of 

; Kinnaird, p. 18. at A, B, C, F. 1 WES: 401 

) Accordingly it appears, that Mrs Cameron of Kinnaird, and the Aar. VI. 
l Females then in Family with her, went to Lathriſt, in their Way 

: to Edinburgh, upon the Sunday's Evening: That the Reſpondent 

[| remained at Kinnaird all that Night, and did not come to 1 

bs till next Morning: That the Complainer's Mother ſhowed the 

= greateſt Anxiety at the Reſpondent's not —_— to Lathriſk ſo 

— timeouſly the next Morning as ſhe expected, and refuſed to ſet 

1 out upon her Journey to Edinburgh, with the other Ladies, till 

e the Reſpondent ſhould arrive; and that accordingly ſhe, and her 

fr Daughter the Complainer, waited at Lathriſk till he Reſpondent ” 
as came up, allowing the other Ladies to ſet out before her in their 

ne Journey to Edinburgh. e . 3 
at Iheſe Facts are proved by Miſs Aune Cameron, p. 7. at D; Proof of 


| Ant. VII. 


1 


Miſs Jean Coſuan, p. 14. at B; Mrs Cameron of Kinnaird, P. 18. 


at F; and Robert Scot, p. 26. at 83. „„ a 
Upon their Arrival at Leith, the Servants belonging to the Com 


plainer's Mother, were diſpatched with her Baggage to her Lod- 


* 


ings in Edinburgh. They were met at Leith by the Reſpondent's 
Pacher ; and it being propoſed, that the whole Company ſhould 

drink Tea that Afternoon at Mrs Coſuan's Houſe in the Cauon- 

gote, where Mr Cameron of Kinnaird and his Lady uſed to reſide 
vphen in Edinburgh, Mrs Cameron being a Daughter of Mrs Cs 


nan's; this was agreed to. And accordingly the whole Compa- 


ny took Coach at Leith, and arrived at Mrs Ceſuan's, where they 


paſſed the Evening. And as this Fact is agreed to by both Parties, 


it is unneceſſary to ſtate the Proof thereof. The Reſpondent 


took Occaſion to communicate to his Father the Terms that had 


been agreed to between the Reſpondent and the Complainer's 


Mother, particularly, that the Marriage was to be kept ſecret, 


and not to be conſummated till the Reſpondent ſhould return 
from finiſhing his Education; and with ſome Difficulty prevailed 
with his Father to conſent thereto, as he reaſonably thought, 


that both Parties were full young to enter upon the married State. 


that there was to be no Conſummation or Cohabitation, till the 


But this Difficulty being got over, in reſpe& of the Compromiſe, 


Reſpondent's Return from abroad ; and the Reſpondent having 


brought his Father and the Complainer's Mother to an Interview 
by themſelves, where they congratulated each other upon the a+ 


greed Alliance, the Reſpondent propoled, that if a Miniſter could 
be got, the Marriage ſhould be celebrated that ſame Night, in the 


| Houſe of Mrs Coſnan, where they were then all met, and where 


Matters might be conducted with greater Secrecy than in the 


Complainer's Mother's Houſe, before it ſhould be known that 
the two Families were arrived in Edinburgh. And though no po- 


five Proof can be produced of what paſſed in theſe private Con- 
verſations, it is incredible to ſuppoſe, that the Reſpondent ſhould 
have gone in queſt of a Miniſter, for the Purpole of celebrating 


this Marriage, if theſe Preliminaries had not been agreed to. 
Accordingly 


N 


Accordingly it appears, that, about Eight of the Evening of aur. vur. 
that ſame Day, the Reſpondent met with the Reverend Mr Foulis, 
who for many Years had been Miniſter of the Enghſb Chapel 
here in Edinburgh ; and prevailed with him to accompany the 
Reſpondent to Mrs Coſnan's Houſe, in order to marry him and 
the Complainer, upon Aſſurance, that the Reſpondent's Father 
and the.Complainer's Mother were to be preſent; and that it was 
wo Commun pp d ĩð yy ĩð ns 

This Fact is proved by the Oath of Mr Foulis, p. 4. at B. 8 
As this Marriage, for the Reaſons above mentioned, was meant axr. 1x. 


to be kept ſecret, in as far as the Nature of the Caſe would per- 
mit, the only Perſons that were intended to be preſent at the Ce- 
lebrating thereof, were, Mr Cameron of Kinnaird, the Reſpon- 
dent's Father, Mrs Malcolm, the Complainer's Mother, Mrs 
Cameron of Kinnaird, the Reſpondent's Stepmother, Miſs Anne 
Cameron, and Miſs Sally Cofnan. And accordingly, how ſoon: Me 
Foulis arrived at Mrs Co/nan's Houſe, where he was carried into 
a Room by himſelf, the above-named Perſons, and alongſt with 
them the Reſpondent and Complainer, came all together into the 
| Room where Mr Foulis then was; and after the uſual Compli- 
. ments upon that Occaſion, Mr Foulis, who was a Stranger to 
— moſt of the Company, N himſelf to Mrs Malcolm, who 


bk was pointed out to him as the Complainer's Mother, aſked her, 

82 If the Complainer was her Daughter; and if ſhe ___ to her 

* Marriage with the Reſpondent? To both which ſhe aſſented: And 

d having put the like Queſtion to the Reſpondent's Father mutatis 

Ce mutandrs ; to which he received the like Anſwer, he proceeded to 

re celebrate the Marriage, according to the Form of Service preſeri- 

E bed by the Church of England, after that the Complainer and 

at Reſpo dent had ſeverally ſignified their Conſent to accept each o- 

o- ther for Huſband and Wife. | 4 e 

n- T heſe Facts are diſtinctly proved by the concurring Teſtimo- Proof of 
Id nies: of Mr Foulis, p. 4. at D, E, F, G; Miſs Sally Coſnan, 9 X. 
g P. 9. at E, F, G; and p. 10. at E; Miſs Anne Cameron, p. 8. 2 

aA, B, C, and Mrs Cameron of Kinnaird, p. 20. at A, B, C, D 


5 And 


: > TY ) 
And which is further inſtructed by the Marriage-lines, duly ſub- 
ſcribed by the Parties themſelves and the Miniſter. 


Ar. x. Though the Complainer's Mother had thus ſignified her Gove | 


ſent to the Marriage in expreſs Words, it appears, that, in teſpect 


of ſome Fret or other, ſhe did not chuſe to remain in the Room 


during the Time that the Marriage was celebrating; and therefore 
deſired the Miniſter. to proceed: And as the Reſpondent's Father, 
without inquiring into the Grounds of this Conceit, thought is 


Improper that he ſhould be preſent in the Room, ſince the Com- 


plainer's Mother choſe to be abſent; the two Parents retired of 
Conſent into another Room, until the Marriage ſhould be cele- 
brated; ſo that by this means the only Perſons preſent at the 


Marriage, were the others above named, viz. Mrs Cameron of 


Kinnaird, Miſs Anne Cameron, and Mis Sally M.. 
Proof of And theſe Facts are proved by Mr Foulis, p. 5. at A, B; Mrs 
Au. x. Cameron of Kinnaird, p. 20. at A; Miſs Aune Cameron, P. 8. at A; 
: and Miſs Sally Coſnan, 5 10. at A, B, C. 
Ar. xI. How ſoon the Marriage-ſolemnity was Over, the Reſpondent 8 
Father and the Complainer's Mother returned into the Room; 
and the Complainer's Mother, after paying her Compliments to the 


Miniſter for the good Office he had done, and congratulating her 


Daughter and the Reſpondent upon the happy Occaſion, drank 
a Glaſs of Wine to the Company ; and was an Eye-witneſs to 
the writing of the Marriage-lines. 

Proof of This Article is proved by Mr Foulis, p. 5. at B, C, D; Miſs 


Art. XI, 45 Cameron, * 8. at E; Miſs Sally Coſnan, p. 11. at A, B; and 


Mrs Cameron o Kinnaird, p. 20. at F, G; and p. 21. at A. 
Anz. xl. Theſe Facts, if true, are inconſiſtent with the Suppoſal, that 
any Force or Violence ſhould have been uſed upon this Occaſion : 
And that none ſuch was uſed, but, on the contrary, that the 


| Complainer went through her Part of the Ceremony briſkly and 


chearfully, and appeared extremely contented, is proved. by the 
Proof of concurring Teſtimonies of all the Perſons preſent, viz, Mr 
An. XII. Foulis, p. 5. at E; Miſs Anne Cameron, p. S. at D, E; Miſs Sally 
| * P. 10. t G; and Mrs * of Kinnaird, P. 20. «D. 
An 


to be ſuch, that if there had been any the leaſt Noiſe or Diſturb- 
ance therein, it muſt have been heard throughout the whole 


a 
And the Situation of Mrs Caſnan's Houſe, and more particu« Ax r. xIn. 
hrly of that Room where the Marriage was celebrated, is proved | 


Houſe, by the Servants and all others therein; as appears by the Proof of 


Teſtmonies of Miſs | e- 
ron of Kinnaird, p. 2 l. at C, D; Mrs Co/nan herſelf, p. 28. at A; 
Eliſabeth Ewen, p. 28. at F, G. And theſe Witneſſes do all fur- 


ther agree, that as there was not the leaſt Appearance of Force 
or Violence of any Kind, fo no Noiſe or Diſturbance was heard. 
And to this may be added, that as the Windows of Mrs Coſnar's 


Houſe front the Fore-ſtreet, it was-an eaſy Matter to have given 


the Alarm, not only to Mrs Cin herſelf, and the reſt of her 
Family, who were ignorant of what was doing in the other 


Room, but alſo to the whole Neighbourhood. | elf 
Thus far Matters had procceded with the greateſt Harmony; 


Jean Cofnan, p. 15.,at E, F, G; Mrs Came- Art. XIII. 


ART, XIV. 


when the Reſpondent, fluſhed and heated with the Proſpect of 


completing his Happineſs, and forgetting the Compromiſe, that 


the Marriage ſhould not be conſummated for ſome time, havi 


propoſed to the Complainer, that they ſhould be bedded that 


fame Night, did by her Permiſſion make the Propoſal to her Mo- 
ther; and may poſſibly have preſſed that Matter with more Warmth 


and Keenneſs than was proper. And though this was certainly 


a moſt venial Offence, which, from the Circumſtances of the 
Caſe, and the Reſpondent's Age, might eaſily have been pardon- 


ed, it appears, that the e. Mother fired upon it, run 


out into a violent Paſſion, upbraided the Reſpondent with Breach 


That ſhe could expect no Good from a Man who had broke his 
Promiſe the very firſt Night, called for her Chair, inſiſting to be 
ne, and to carry the Complainer alongſt with her. 
That this was the only Caufe of Offence, is proved by Miſs 


of Covenant; and expreſſing herſelf in Words to this Purpoſe, 


Proof of 


Sally Coſnan, p. 11. at E, F, G; and Mrs Cameron of Kinnaird, tt. 
Ae | | +4 n 
The Reſpondent, ſenſible of the Error he nan | 

| Ps ä 


XIV. 


( xa } 


. willing to make all poſſible Atonements therefor, made his Ac- 


Aar. XV. 


ment in return: That the Reſpondent waited upon the Ladies 


knowledgments.to the Complainer's Mother, in hopes that 
Matters might hereafter be ſo. managed, as to procure. her Con- 
ſent to the Conſummation of the Marriage, before he ſhould ſet 
out for foreign Parts: And from her after Behaviour towards the 
Reſpondent that ſame Evening before ſhe left Mrs C:/nan's 
Houſe, and for ſome Days thereafter, there was Reaſon to 
think, that what had paſſed upon the aforeſaid Occaſion, was 


forgotten and forgiven. 


For it ſtands in Proof, that the Reſpondent and his Father 
waited upon the Complainer and her Mother down Stairs from 
Mrs Coſnan's Houſe to their Chairs; where the Reſpondent's Fa- 
ther wiſhed them good Night; and received the like Compli- 


home to their own Houſe, walking by their Chair-ſide : That 
he waited upon them from their Chairs up to their Lodgings; 
and, after ſtaying ſome little Time in the Houſe, took his Leave 


for that Night, to all outward Appearance, in the greateſt Amity 


and Friendſhip. _ 19 20, | | | 
\- Theſe Facts are depoſed to by Robert Scot, p. 26. at F, G; 
Eliſabeth Ewen, p. 29. at D, E; Anne Johnſton, p. 30. at F; 


and Allan Furqubarſon, p. 31. at D, E, F, G. 


Proof of 
Art. XVI. 


Upon the Morning of the next Day, the Complainer and her 
Mother, in return to the Civilities they had received in Mrs Co/- 
nun's Houſe the Night before, ſent Compliments to her and her 
Family, and particularly to Mr Cameron of Kinnaird and his La- 


dy, deſiring to know how they were. 


This Fact is depoſed to by Miſs Sally Coſaan, p. 12. at B; Mrs 
Cameron of Kinnard, p. 2 1. at D; Mrs Conan, p. 28. at C; E- 
liſabeth Ewen, p. 29. at A, B; and Anne Johnſton, p. 30. at G; 


this laſt being the Servant-maid, who herſelf carried the Meſlage. 


ART, XVII. 


How inconſiſtent that is wich the Tale of a forcible Marriage, 
and other Outrages the Night before, is humbly ſubmitted. 
But the Evidence does not ſtop here: For, it appears, that, for 


ſeveral Days. thereafter, the Reſpondent continued to viſit the 


_ Complainer 


| Years; the Occaſion of his being ſo diſmiſſed, is well known to 


\ 
4% # by 5 ? : 


| Complainer-and her Mother im their own Houſe; that he breaks 


faſted, dined, and drank Tea with them; and received Meflages 


from them, deſiring him to come to the Houſe, i 


Theſe Facts are depoſed to by Miſs Sally Coſaan, p. 12: at 
B, C; by Anne Fobnſtun, the Servant-maid to the Complainer's 
Mother, who cartied theſe Meſſages, p. 3 . at A, B; and by 
George 'Conper Writer in Edinburgh, a Witneſs adduced on the 
Part of the Complainer, who happened to dine one of thoſc 
Days with the Complainer and Reſpondent at Mrs Malcolm's 
Hou. „ an, ad mont aid e 03 Rot 
Theſe Facts being proved by Witneſſes of Character and Cre- 
dit, who cannot be ſuppoſed to have conſpired together to per- 


thence it appears, that here was a previous Courtſhip, prompt- 
ed and countenanced by the Mother of this Complainer; that 


the Propoſals of Marriage under the aforeſaid Conditions were 


highly acceptable to her; and that the Marriage itfelf was cele- 


brated under her Eye, and with her expreſs Conſent; it is im- 


poſſible, without ſhutting one's Eyes againſt the Light of the 
Sun, to doubt of the Reality of this Marriage, or to entertain 


the leaſt Suſpicion, that it was brought about by Force and Com- 


ulſion. 


And though che Complainer, from the Words that have been 


put into her Mouth, by this good Lady, her Mother, would 
pas yer dren Lordſhips, to diſcredit the Depoſitions:of theſe: Wit- 


neſſes, from their ſuppoſed Connection with the Reſpondent ; it 
does not occur, how your Lordſhips can deny Credit to a habile 


Witneſs; eſpecially where the Facts by them depoſed are fup- 
ported by ſuch a Chain of Circumſtances, and by the Depoſitions 


of other Witneſſes of Character and Credit, liable to no ſort of 
Suſpicion. | WON mg: ae Y 


Proof of 
Art. XVII. 5 


jure themſelves, in order to eſtabliſh this Marriage: And as from 


For as to the Reflection that is inſinuated againſt the Credit of 


the Reverend Mr Foulis, in reſpect of his having been diſmiſſed 
from the Engliſh Chapel, where he had officiated for fo many 


D many 
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many of your Lordſhips,. not for any Immorality or Miſbeha- 


viour in the Character of a Miniſter; but in regard that, from a 


Want of Fortitude, incident to human Nature, he had deſetted his 


Charge, when the Rebels took Poſſeſſion of the City of Euin- 
burgh; and did not return thereto ſo ſoon as it was thought he 
| ought to have done. And as ſome of the Managers were in- 


duced to impute this to a Principle of Diſaffection to the eſta- 
bliſhed Government, the moſt diſtant Appearances of which were 


not to be tolerated: at thoſe Times; it was therefore thought - 


proper to diſmiſs him from that Office, without any Caule aſ- 


ſigned. But as that Gentleman lived and died with:the Character 


of a pious good Man, it would be ſtraining beyond all Bounds, to 
ſuſpe& his Veracity upon this Occaſion, or to ſuppoſe him capable 
of proſtituting his Office in celebrating this Marriage, if there 
had been the leaſt Appearance of Compulſion, or without the 
© Conſent of the Complainer herſelf and her Mother. But as the 


Proof of theſe Facts does not depend upon the ſingle Teſtimo- 
ny of that Gentleman, but is aſtructed. by the other Proofs, 


and by ſuch a Chain of Circumſtances, both previous and ſub- 
{equent to the Marriage ; the Reſpondent, without further Ar- 
gument, ſubmits it to your Lordſhips, that there is not only a 
legal Proof, but convincing and irreſiſtible Evidence, of the 
Truth and Reality of all and each of the Facts above ſtated. 


The Hiſtory that is given of this Adventure by the Complain- 


er herſelf, in her judicial Declaration, and as thereafter depoſed 


to by the Mother, is ſo manifeſtly abſurd and ridiculous, - that, 
was there nothing to be ſet in the oppoſite Scale, it could not 


poſlibly be credited. And not to trouble your Lordſhips with 


unneceſſary Remarks upon the many Inconſiſtencies and Incredi- 


bilities in the Account of this Matter as related by them, the 


Reſpondent will ſubmit to your Lordſhips the following Conſi- 


derations. I/, How incredible it is, that the Reſpondent could 


have imagined to accompliſh a Marriage of this kind by Force 
and Compulſion, in this City, when not only the Family, but the 


whole Town, might have been fo caſily alarmed. 29, — 
5 . | muc 
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much more incredible it is, if any thing of this kind had been 
intended, that the Reſpondent ſhould have been no otherwiſe 
prepared than he appears to have been, to carry this intended 


Violence into Execution. 3dly, It ſurpaſſes all human Compre- 
henſion, that the Complainer's Mother, a Lady of ſuch ſtrong 
Paſſions, and upon other Occaſions abundantly.veciferous, ſliould 


have bore this Outrage and Inſult with ſo much Tranqvillity and 
Compoſure, as ſhe muſt needs have done without the leaſt Diſ- 


turbance, or attempt to give any Alarm, either tothe reſt of the 


Family, or to the Neighbourhood; that ſhe ſnould have fat peace- 


ably all the Time the Reſpondent was abſent in queſt of a Mi- 


niſter, though previouſly appriſed that he was gone upon that 


Errand; and when, according to the Tale by her told, the Re- 
ſpondent, before he ſet out in, queſt of the Miniſter, delivered 
the Complainer to the Cuſtody and Keeping of the Reſpondent's 
Father, and Miſs Salhy Coſnan: And yet, during all this Time, 
and till; the Reſpondent returned with the Miniſter, it is not 


alledged, that ſhe: either attempted to reſcue her Daughter from 


this Captivity, or to get out of the Houſe, or to give. any Alarm, 
either to the Family or Neighbourhood, but ſat with her Arms 
acroſs, ſeeing her Daughter in Captivity, a Sacrifice. prepared for 
a forcible Marriage, waiting the Reſpondent's Return with the 


Miniſter ; when the other Scenes of Violence, 5ſt, in the Mar- 


riage itſelf, 2dly, in the Attempt to raviſh the Complainer, are 
ſaid to have been committed. How theſe Outrages can be recon- 


ciled with the Complainer and her Mother's after Conduct, ſur- 


paſſes all Comprehenſion. An Injury of this kind would have 
been the higheſt Iuſult and Provocation that can be imagined, 
and would have juſtified every Act of Reſentment and Revenge. 
Inſtead of which, no ſooner is the Complainer's Mother ſeeming- 


.ly 8 tor the Offence that had been committed by the pro- 
poſe 


d Bedding, than ſhe appears behaving with, common Civility 


to the Reſpundent and his Father, allowing them to convoy her 


Daughter and her to their Chairs, paying them the uſual Com- 
pliments of a Good Night, permitting the Reſpondent to wait 
ee | EO upon 


upon het home id her own Houſe, where they parted for that 
Night ſeemingly in good Terms; ſending Compliments next 
Morning by her own. Maid, in her oun and her Daughter's 
Name, to Mrs Coſuun and her Family, and to the Reſpondent's 
Father and Stepmother; and, for ſeveral Days thereafter, not 
only admitting tie Reſpondent to viſit in the Family, and to 
breakfaſt and dine with her and her Daughter; but ſending Meſ- 
fages in queſt of him. If theſe Things can be reconciled with 
the Suppoſal of ſuch flagrant Abuſes acted and committed ſo re- 
cently before in Mrs Coſtas Houſe, the other Particulars related 
by this Complainer, and confirmed by her Mother, may be e- 
qually true. But the Reſpondent ſubmits it to your Lordſhips, 
that this Tale appears to be an abſolute Fiction, falſe and incre- 
dible in every Article, hatched and contrived from a moſt ground- 


| 


leſs Reſentment conceived by the Complainer's Mother, upon a 


moſt trivial Ground, and for a moſt venial Offence. 
Buy what Influence ſhe was prevailed upon, after an Interval of 
ſo many Days, to attempt the annulling of this Marriage, pro- 
bably upon a miſtaken Apprehenſion, that as the Marriage had 
not been conſummated, it might be diſſolved, is to the Reſpon- 
dent unknown. But in Fact it appears, that no ſooner than 
about the 8th Day of Fanuary 1755, which was twenty Days af- 
ter this Outrage is ſuppoſed to have been committed, this good 
Lady, the Complainer's Mother, exhibited in her own-Name a 
criminal Information to the High Court of Juſticiary, againſt the 
Reſpondent and his Father, as guilty of a forcible Marriage, 
praying for a Warrant of Commitment. And as this Information 
Was aggtavated with many horrid Circumſtances, falſe in every Arti- 
ele. ſhe ſo far ptevailed, that a Precognition was taken, by examinin 
moſt of the Witneſſes preſent pon that Occaſion, whoſe Depoſi- 
tions are above referred to. But as they concurred in giving the 
ſame Account of .theſe Facts as they have- ſince deponed, diſpro- 
ving the Information in every Article, the Warrant: of Commit- 
ment was juſtly refuſed; and the Complainer, or rather her Mo- 
ther, was left to proſecute het Declgratog of Freedom before the 
nee proper 
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ties were allowed to prove their ſeveral Allegations, and all other 


ught: And as the Reſpondent was thereby obliged, in Self. de- 


| fence, to bring a counter Proceſs of Adherence, and for decla- 
ring the Marriage, the two Proceſſes were conjoined;; and an Act 


before Anſwer pronounced in common Form, whereby both Par- 


* 


Facts and Circumſtances that they might judge material. 
The Proof adduced on the Part of the Reſpondent is ſuch 
as has been above ſtated; and the ſeveral Facts by him alledged 
are thereby diſtinctly proved by the concurring Teſtimonies f 


Witneſſes of Character and Credit, many of them no wiſe con- 


nected with the ee dee and therefore not liable even to the 


ſmalleſt Suſpicion of any undue Bias: And if their Evidence is to 
determine this Iſſue, it is humbly thought, that a clearer Caſc 
cannot poſſibly occur. i d Ln i eee 
The Witneſſes adduced upon the Part of the Complainer are, 


in the firſt place, her own Mother, juſtly objected to, and there- | 


fore received cum nota, not only in reſpect of the Degree of Rela- 
tion in which ſhe ſtands to the Complainer, and of the Part ſhe 
acted in exhibiting the aforeſaid criminal Information, but alſo in 
regard of the Notoricty, that ſhe was the Prompter, Adviſer, and 
Carrier-on of this Proceſs: And the Reſpondent will be pardoned 
to think the Objections were ſuch, that ſhe ought not to have 


been received even cum nota. But, abſtracting from that Confi- 


eration, as ſhe is the ſingle Witneſs adduced for the Complain- 


er who had Acceſs to know the Tranſactions in the Houſe- of 


Mrs Coſuan, when her Evidence is ſet in oppoſition to the other 


Proofs above ſtated, the Reſpondent ſubmits it to your Lordſhips, 
vhat Credit can be given to her Teſtimony. E 


The Complainer's Siſter Emilia was likewiſe admitted cum nota. 


But as the intended Marriage, which, for the Reaſons above 


mentioned, was meant to be kept ſecret, was not thought pro- 


-per to be made known to her, in reſpe& of her own unhappy 


State and Condition, which was but too viſible in her Appear- 


- ance and Behaviour when produced as a Witneſs in Court; and 
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uu Court. A Proceſs for that Purpoſe was accordingly 
0 


R 
jo 25, by: means thereof, | ſhe could give no ditect Teſtimony touch» 


ing the material Facts, and may well be ꝑreſumed to be but too 
| much under/ the Influence of her Mother, the Reſpondent for- 


The only other Witneſs of any Conſequence adduced for the 


Complainer, is Mally Hay, the Complaincr's Mother's Servant- 


maid, and who is here dignified with the Character of the young 
Lady's Governeſs, though in reality the never was in any other 


Station than that of a Servant-maid. And though the Particu- 


lars meant to be proved by her fingle Teftimony, are not directly 


in Point touching any of the material Facts, but are principally | 
1 to juſtify an injurious Reflection which has been thrown 


out - againſt the Reſpondent's Father, as if he ſhould have at- 
| tempted to corrupt the ſaid Mally Hay to give a falſe Evidence; 
the Reſpondent will be permitted to make a few Obfervations 


touching the Credibility of this Witneſs, from ſome of the Parti- 
culars to which ſhe depoſes, and in which ſhe ſtands ſingle, con- 


tradicted by other Witneſſes, of at leaſt equal Credit. 
And more particularly, your Lordſhips will obſerve, that in 
order to induce a Belief of the Complainer and her Mother's ha- 


uing been decoyed into the Houſe of Mrs Caſuan, with an Inten- 


tion to detain her there, during the Reſidue of that Eveni 


where the Marriage was to be accompliſned by the ſuppoſed Force 


and Compulſion; it has been alledged, and attempted to be pro- 
ven, on the Part of the Complainer, That a fictitious Meſſage was 
ſent that Evening to Mrs Malco/m's Lodgings, to acquaint the 
Servants, that ſne was not to be home that Night. And as this 
Meſſage is preſumed to have proceeded from the Reſpondent, 


without the Knowledge or Conſent of the Complainers Mother, 
the Witneſſes adduced for Proof of this particular Fact, are the a- 
forelaid Maly Hay, and Anne Fohnſton, the other Servant-maid. 


And though it was Anne Johnſton who received the Meſſage at 
the Door, and who depoſes, in expreſs Words, that the Meſſage 
he received was to let her know, that her Miſtreſs was to. be home 


that 


hears to make any Reflections upon the ſeveral minutiæ by her 
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that Night, and which might reaſonably: have been doubted, in 
e it is proven to have been between Three and Four in the 
orning before that the Company broke up at Mrs Coſaan's 
Houſe; yet this other Witneſs, Mally: Hay, who knew nothing 
of the Particulars of this Meſſage, further than as it was report» 
ed to her by Anne Johmſton, the other Servant, has preſumed to 
depone, That Hune Jobnſton told her, the Meſſage was, that 
« Mrs Malcolm was come to Town, but was not to be home that 
Night.“ Which of theſe two is to be credited, your Lord 
ſhips will judge. It is hardly to be thought, that Anne Johnſton 
could report the Meſſage which ſhe had then received, in terms 
ſo diametrically oppoſite to what ſhe has depoſed the Meſſage tru» 
ly was. And the moſt favourable Conſtruction that can be put 
upon the Oath of this Witneſs is, thati ſhe has miſtaken the Me 
fage as related by the other Servant. And there is real Evidence 
from what followed, that the Meſſage muſt have been [ſuch as 
depoſed to by Anne Johnſton: For that though they lay down 
upon the Bed, in regard their Miſtreſs ſtaid out ſo late, they did 
not throw off their Cloaths, that they might be ready at a Call 
to open the Door when ſhe ſhould come home: Whereas, had 
the Meflage imported, or had they believed, that ſhe was not to 
be home that Night, it is reaſonable to think, they would have 
gone to their naked Beds. But whatever the Meſſage was, there 
is no Evidence that it was ſent by the Reſpondent; and he poſi- 
tively denies, that he either ſent it, or knew of its being! ſent. 
And was it in any Degree material, what the Terms of this Meſ- 
ſage were, it could never be eſtabliſhed by the Oath of this ſingle 
Witneſs, ſwearing at ſecond. hand, in oppoſition to the poſitive 
Evidence of the other Servant, who received the Meſflage., 
But the material Circumſtance endeavoured to be proved by the 
Oath of this Malh Hay; is, That the Reſpondent's Father having 
fent to her under a borrowed: Name, and thereby procuted a 
Meeting with her, ſhould have endeavoured to corrupt her to 
give a falle Evidence, promiſing her L. 100 Sterling, if ſhe ng 
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ſwear to the ous Courtſhip and Concert of Marriage between 
— aye tlie aden, 1 4 f borne 
What Truth may be in this Fact, the Reſpondent has no Ac- 
ceſs to know, further than by Information from his Father. The 
Character his Father bears, makes it highly improbable, that he _ 
ebuld be guilty of what is here laid to his pos An Attempt - 
u 


bol this kind muſt have been fooliſh beyond Mea 


markable Partiality in every Particular, the Reſpondent will be 

rdoned to inſiſt, that no Credit can be given to her ſingle Te- 
ſtimony in the above Particular. So far the Reſpondent has been 
informed by his Father, that from an Anxiety to know what the 


real Motives were of thoſe extraordinary Proceedings on the Part 


of the Complainer's Mother, and what ſhe propoſed by denyin 
the Reality of this Marriage, of which ſhe believed this Winne 
could give him the ſureſt Intelligence, and being jealous that ſhe 
would not chuſe to meet with him, he ſent her a Meſſage in a 
borrowed Name; and upon meeting with her, endeavoured to 
extract from her what Information ſhe could give in the above 


Particulars. But that he either deres her a Bribe of any kind, 


or uſed any Solicitations to perſuade her to give a falſe Evidence, 
is denied. And as the Truth or Falſity of theſe Allegations 
ſtands upon the Threap between her and the Reſpondent's Fa- 


ther, though, it is believed, few to whom they ate known, 


would heſitate which to believe; it is ſufficient for the Reſpon- 
= Purpoſe, that the ſingle Teſtimony of this Witneſs is no 
Proof. | W Scl Ii | | 


ther Perſon, ſhould have eſcaped the Obſervation of this Abigail; 
for ſhe depones ſhe never obſerved any Fondneſs betwixt the Pur- 


ſaer and Defender ; though Robert Mein Wright, p. 32. at E, 


ſwears, 


| re, where: there 
was ſuch complete Evidence of the Fact by ſuch a Cloud of other 

Witneſſes, of unſuſpected Credit and Veracity. And as, through- 
out the whole of this Witneſs's Depoſition, there appears a re- 


And in weighing the Credibility of this Witneſs, it is an un- 
lucky Circumſtance, that the Courtſhip and Intimacy between 
the Reſpondent and the Complainer, ſo conſpicuous to every o- 


. 


( ar ) 


| — that upon his aſking Mally Her wbas brought the Reſpona 
dent ſo often to Lathriſe? ſhe told him, that ſhoe believed he. _ 


in courtſhip with Miſs Jamie Malcolm. 

And there is one remarkable Circumſtance, 1 cannot be 
overlooked, as it-diſcovers a moſt unbecoming Partiality and Bias, 
to give it no harder Name. She has preſumed to depone, That 
when the Reſpondent came to her Miſtrefs's/Houſe, upon the a- 


foreſaid Occaſion, when he was ſeeing the Complainer and her 
Mother home, after the Marriage, he appeared to be drunk, and 


could haraly ſtand. Whereas Anne * the other Servant- 
maid, p. 30 at E. depones, That ſhe lighted the Purſuer down 


Stairs, (being four Stories high), and did not obſerve, that he 


„ as any wile touched: with Liquor.” And this is confirmed 
by the Oath of Allan Farquharſon the Chairman, p. 31. at. F,; 
who gives account of the Reſpondent's having gone alongſt with 
the Complainer and her Mother, by their Chair-fides;.. when cars 
ried home that Night; that he lighted them and the Reſpondent 


up Stairs, and dres not think the Reſpandent was in the leaſt the 


worſe of. Drink. Both the Servant-maids agree, that the Reſpon- 
dent took his Leave, and wiſhed the Ladies Good Night, after 
being but a few Minutes in the Houſe. And in this ſhort Space of 


Time, this diſcerning Abigail, who does not pretend to have ex- 
changed Words with the Reſpondent, was ſo ſharp-ſi ——. 


as to 
ſee, that he appeared ſo drunk, that he could hardly ſtand; 
though to the Chairman, with whom he came up the Street, and 


who lighted him up Stairs, and to the other Servant-maid, who 


lighted him down Stairs, he appeared quite ſober. And ſuch be- 
ing the general Complexion of the Teſtimony emitted by this fa- 
yourite Witneſs, the Reſpondent ſubmits it, without further Ar- 
gument, what Degree of Credit is due to her Evidence in this 
Particular, when ſo evidently partial, and contradicted, in other 


Particulars, by the concurring Teſtimonies ot other Witneſſes, | 


of at leaſt equal Credit. 
The Reſpondent will conclude what he has to offer upon this 


firſt Point, by ſubmitting to your — how g or 
| F 


rather. 


ps T7 
| rather how intredible it is, às is averred in this Bill of Advoca- 
8 tion, that this intended Marriage ſhould have been altogether un- 
known to the Complainer herſelf, till that Inſtant of Time when it 
was to be ſolemnized. Every Circumſtance of the Caſe ſnews, 
that this could not poſſibly be true. And if it could be ſuppo- 
ſed, that the Reſpondent had been capable of ſo brutal an Action, 
how will it be believed, that the Complainer's Mother, who ad- 
mits the Propoſals of Marriage made to her, ſhould not only have 
concealed this from her Daughter, when ſhe'communicated it to 
her Siſter, and Brother- in- law; but that ſhe ſhould have conſent- 
ed to, or witneſſed a Marriage, into which her Daughter was to 
be thus precipitately hurried ? There are a thouſand other Facts 
depoſed to by the Witnefles, which have not been particularly 
taken notice of, that diſcredit this Allegation. And the Letter 
referred to, as wrote by the Reſpondent to the Complainer's Mo- 
ther, and delivered in ſecret by Robert Scot; can by no Conſtruc- 
tion be ſo wreſted, as to import an Injunction, that the intended 
Marriage ſhould be kept a Secret from the Complainer. All that 
the Reſpondent had thereby in view, or that can fairly be infer- 
red from the Words of the Letter, was, that what had paſſed be- 
tween the Reſpondent and the Complainer's Mother, meaning 
the Concert of Marriage, ſnould not be made known to thoſe La- 
dies who were to be of the Party with the Complainer's Mother, 
in the Journey to Edinburgh, meaning his Stepmother, Miſs Aune 
Cameron, and Miſs Conan; as hitherto the Reſpondent had not 
diſcovered to them his Propoſals of Marriage, and did not chuſe 
the fame ſhould be known, till he ſhould converſe his Fa- 
ther upon the Subject. So that it is plainly ſtraining beyond all 
Bounds, to make the Word Ladies apply to the Complainer ; and 
from thence to preſume, that the intended Marriage was kept a 
Secret from her. THUS: 64 | LTD Joh Malt 1 292% 
This preliminary Point being eſtabliſhed,” that there was here 
an actual Marriage previouſly concerted, and agreed upon; and 
the alledged Force or Compulſion, by which it is ſaid to have 
| been accompliſhed, being ſo clearly diſproved; the Reſpondent 
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propoſes to trouble yout Lordſhips with very few Words, in an- 


ſwer to the ſeveral Defences; which, being formerly pleaded, and 


over- ruled by the 'Commiſlaries, are teſumed in this Bill, and 


ſeem to reſolve into the following Particulars, 1ſt, That ſuppo- 


ſing a Marriage de fallo, it is void and ineffectual, as brought a- 


bout by Deceit. 2d, As null in reſpe& of the Complainer's 
Age, ſhe being but a few Months paſt the Age of twelve when 


this Marriage is ſaid to have been celebrated. 34ly, That the 


Marriage not being conſummated, ſhe is at Liberty to reſile. 


With reſpect to the firſt of theſe, the Reſpondent will fairly 
_ confeſs, that he does not underſtand what is thereby intended. 


The Complainer muſt, in this Part of the Argument, be ſuppo- 


ſed to be of ſuch an Age as to be marriageable. It muſt alſo be 


ſuppoſed, that there was here no Force or Compulſion. And, up- 
on theſe Suppoſitions, the Reſpondent will be allowed greatly to 
doubt, whether Fraud, however relevantly qualified and proved, 
would be available to diſſolve a Marriage actually celebrated be- 


tween Parties capable of Marriage. Marriage is a Contract of 
divine Inſtitution; and as ſuch, binding both by the Moral and 


Divine Law. Our Saviour's Precept is general, That whom God 


hath joined, no Man ſhall put aſunder. This Maxim is received 
into the Syſtem. of the Laws of every Chriſtian Country. And 
its being brought about by Deceit, are but Words without any 


ſort of Meaning, when not ſupported by Proof of politive Facts. 
And the Reſpondent appeals to the whole Proof adduced in this 
Caſe, that no Arts or Machinations appear to have been uſed to 


procure either the Complainer's own Conſent, or that of her Mo- 


ther; in granting of which they were fully as forward, as the 
Complainer in aſking it. Hee? 


It is known to your Lordſhips, that, by the Roman Law, 


though a Minor might be reſtored againſt the /pon/alia de futu- 
ro, Reſtitution was denied contra, matrimonium jam contractum. 
Deneganaa inſuper ex cupite minorennitatis reſtitutio ad a bn ma- 


irimonium; quippe omnis vitæ conſortium continet, et individuam 
ex conjugum voto conjunchonem ; adeogue favorabilius eſt quam” ut 


. etatis 
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etatis. obtentu reſolveretur, are the Words of Voet, tit, de minor. 
parag. 45. Enorm Leſion was ſuppoſed in the Reſtitution ex 
capite minorennitatis; and therefore the Reaſon. aſſigned by the 
learned Author, why Reſtitution was not allowed of in the Caſe 
of Marriage, applies with equal Force to the Caſe in hand, 
'eſto it were proved, as it is not, that the Complainer or her Mo- 
| ther had, by Fraud and Deceit, been drawn into this Marriage. 
And if this Doctrine were to be eſtabliſhed, it is impoſſible tio 
ſay what the Conſequence might be. Marriages would be there- 
by reduced to a very precarious and uncertain Footing ; Proofs 
- of a pretended Deceit might be eaſily patched up, where Parties 
were diſpoſed to have a Marriage diflolved. Neither would it be 
any Bar to a Challenge of this kind, that the Marriage had been 
conſummated. This might render the Injury more atrocious to 
the Party deceived, but could furniſh no Defence to the Party 
| deceiving. Nor would it make any Difference, whether the Par- 
tics were Majors or Minors; as in all Cafes where dolus dedit cau- 
ſam contractui, the Major, as well as the Minor, were equally in- 
titled to Reſtitution. Ss 2 i 
And, in anſwer to the /econd Defence, the Reſpondent admits, 
that the Age of Conſent muſt be regulated by the Municipal Laws 
of every Nation. Marriage is a conſenſual Contract; and it de- 
pends upon the Law to fix the Period when Parties ſhall be pre- 
| ſumed capable to conſent. The Law of Scotland has, by imme- 
morial Uſage, fixed the Period at which Parties ſhall be deemed 
capable of Marriage, to be in Males at the Age of fourteen, and 
in Females at the Age of twelve; and this founded upon a pre- 
ſumptio juris et de jure, which can admit of no contrary Proof of 
their ſuppoſed Abilities at the Age, not only to conſent, but even 
to conſummate the Marriage. So the Rule is eſtabliſhed by 
Lord Stair, p. 26. parag. 6.; Sir George Mackenzie, Title Mar- 
riage, p. 3.; and in the late Inſtitute, b. 1. tit. 5. parag. 26. 
This Age of fourteen in Males, and twelve in Females, was 
the Rule cſtabliſhed by the Roman Law. Such alſo is the recei- 
ved Rule in our neighbouring Country, as appears from guy 
as 8 vgle 


1 teen, and in a Female twelve.” And Marri 


teen Years complete, a 


Fs Fe 


Gogle Author wha has wrote upon that Subjea, 8 Gade B. 
con, in his New Abridgment, val. 3. p. 119. 


s Words are, 
The Age of Conſent to a Marriage in an Infant Male is four- 
e was ſo much 
g the ſame to 


the Favourite of both theſe Laws, that ſuppo 


have been de facto celebrated at an earlier Period, and before that 
an effectual Conſent could be adhibited, if Parties continued in 


that Diſpoſition of Mind till they attained the Age eſtabliſhed by 


Law, and did not then declare off, the N was fined, and 
could nor thereafter: be reſiled from. 


In hotter Climates, where they 3 3 to Wan, 


| Marriage i is allowed of at an earlier Age. Theſe muſt be regula- 


ted hy the Municipal Laws of the different Countries, which are 


calculated to —— id quod plerumque fit. Inſtances frequently 


happen „that ſome. are earlier, others later in attaining to that 


| Maturity of Body and Stability . which ought to be 
the Baſis of Marriage. But as th 


Things could not be left 
variable and uncertain, it was expedient thas 2 A general Rule ſhould 


be fixed. Twelve in Females, and fourteen in Males, is the 
Standard in the Laws of this Country, as it was by the Roman 
Law. In hotter Countries, Women are marri * at 5 9 


nine, or ten: And we read in Prideauxs Life of Mahomet, that 
he married Cadhyzia at her Age of five, and conſummated the 
Marriage at her Age of eight: And Baron Meonte/quieu obſerves, 
that, in the hotter Parts of Arabia, and in the flies, eight is 


conſidered to be the marriageable Age; and that they . 


bear Children in the ninth Lear. 

All that is offered on the Part of the Complainer, in oppak- 
tion to this Principle of the Law of Scotland, proved and eſtabliſh- 
ed by the above Authorities, is a Quotation from Skene, which 
the Complainer would ſuppoſe to import an Opinion of that 
learned Author, that, by the Laws of this Country, a Female 
was incapable of Marriage before ſhe attained the Age of four- 

— that Males were not allowed to ny 


Baier, their Age of . complete. | 
g * mpl WE * 


— 
Su 
1 Ee. 


_— PR e * * * 3 . 
* 8 9 , N * 
: Ve - * n e 
; * f 5 — 33 's '# F 3 — 0 4 "IL 8 
* —— FEI B #7 * 
- - 
£ 1 
F * 
5 & . - * 
7 + ” - 
kin * 
: 4 
7 1 
J _ 


But the Reſpondent ſubmits it to your Lordſhips, without any 
Argument, that the Quotation from Skene is either miſunder- 
ſtood or miſapplied. He is there treating of the Marriage of the 
Vaſſal, as an acknowledged Caſualty of Superiority in Caſes of 
Ward-holding: And though that Holding, with all the Caſualties 
dependent thereon, is now happily-aboliſhed, it is known to your 
Lordſhips, that as the Superior was intitled to the ſingle Avail 
of that Caſualty, ſo upon the Vaſlal's attaining to the Age 
proper for Marriage, it was allowable for the Superior to offer 
bim a Wife, with whom he might receive a reaſonable Portion, 
that being the Meaſure of the Superior's Caſualty; and in caſe 
he refuſed, without any reaſonable Cauſe aſſigned, he became 
liable to the double Avail per modum pænæ; and as this was a 
Perquiſite of the Superior's, it could not be defeated by any 
premature Marriage of the Vaſſal. And therefore it was, that in 
order to regulate theſe Queſtions between the Superior and Vaſ- 
- fal, and to fix the proper Limits when a preſumptive Heir might 
marry in the Lifetime of his Predeceſſor, without any preſumed 
Intention to defraud his Superior of the Caſualty of Marriage, or 
that it ſhould be allowable for the Superior to require the Vaſſal 
to marry; this was fixed at the Age of fourteen complete in Fe- 
males, and of twenty-one in Males: Nor was any Thing further 
intended by Skene in the Paſſage referred to. And upon the ſame 
Authority, the Complainer might with equal Reaſon contend, that 
the Marriage of a Male before the Age of twenty-one complete, 
is null for want of Capacity to conſent. This would rather be 
too abſurd; and yet the Authority referred to muſt prove the 
one, if it proves the other. 5 4 e een RAY = 
The /aſt: Defence is founded upon the Aſſumption: of a ſtrange 
Prineiple, That to validate a Marriage, there muſt be an actual 


gd s 
* 4 


Conſummation. The Refpondent admits, that a Capacity to con- 


ſummate is requiſite; and this the Law fixes, preſumptione juris, to 
be at the Age of fourteen complete in Males, and of twelve in 
Females. But hitherto the Reſpondent has underſtood the 


Rule of Law to be, Quod conſenſus, non coitus, facit matrimonium. 
111 | | 1 | 1 
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To confirm this by Authorities, either from the Roman Law, or 
from the Laws of other Nations, or from the Municipal Laws 
of this Country, would be paying too great a Compliment to a 
Defence that has not a Foot to ſtand upon. Was this to be e- 
ſtabliſhed, there behoved to be a Jury of Matrons to inſpect and 
judge of the Maturity of all ſuch as after Marriage ſhould re- 8 
f fuſe to conſummate, and, upon that Pretence, ſhould pretend to Th 
diſſolve the Marriage once fairly contracted. In ſome Caſes, t 
might be Matter of no eaſy Proof, whether the Marriage had 1 
been actually conſummated or not; ſo that it would be the moſt 1 
imprudent Regulation in any Society, to make the Validity of a | 
Marriage once fairly ſolemnized between Perſons capable to 
conſent, diſſolvable upon an Alledgeance, which in this Caſe is 
admitted to be true, that there was no actual Conſummation. _— 
The Reſpondent has fairly admitted, that after converſing with - 
the Complainer, and finding her no ways reluctant, that the Mar- 1 
| riage ſhould be ſo far at leaſt conſummated, as to have an actual =—_ 
| Bedding, he propoſed the ſame to the old Lady, and poſlibly may | —= 
fs have preſſed it with more Warmth than Difcretion. But that a= = 
ny Attempts were uſed to commit a legal Rape, or forcibly to bed _ 
the Complainer, is the groſſeſt Calumny and Fiction that ever _— lf 
was invented; unſupported by any credible Evidence, and clearly | = 
diſproved. EA + Te 
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In eſpeñ whereof, it is hoped, your Lordſhips will have no Dif- 
culty in affirming the Sentence of the Commiſſaries, and refuſing 
this Bill of Advocation. | 15 


ALEX. LOCKHART: 


i ; ( 27h 


| | . 6% tt 


